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A. ARGUMENT IN REPLY

THE STRUCTURAL ERROR DOCTRINE SHOULD APPLY

IN THE CONTEXT OF PARENTAL RIGHTS CASES AND

BRIGHTLINE RULES THAT PREVENT. THIS ARE

INCORRECT AND HARMFUL.

In her opening brief, appeliant Helerina Mokis asserts that
the trial court’s failure to comply with the statutory requirements for
insuring non-English speaking parties due process through the
assistance of a competent interpreter constitutes structural error.
Brief of Appellant (BOA) at 6-8. In response, the State claims the
structural error doctrine does not apply in any civil proceedings,
citing the plurality opinion in Inre D.F.F., 172 Wn.2d 37, 256 P.3d
357 (2011). Brief of Respondent (BOR) at 13.

While the plurality opinion in D.F.F. does indeed say that the
doctrine only applies in criminal cases, appellant respectfully
suggests that D.F.F. is incorrect and harmful to the extent it adopts
a bright-line rule suggesting the structural error doctrine never
applies in parental rights cases. See, BOA at 6-8 (explaining that
the doctrine does properly applies in parental rights cases).
Supreme Court justices have recognized that the intersection of

interpreter issues and the structural error doctrine is an area of the

law that is sfill evolving as interpreter issues become more



significant in society. In re Khan, 184 Wn.2d 679, 691, 363 P.3d
577, 582 (2015) (Justice Yu concurring). However, appeliant
understands this Court is not in a position to overrule binding
Supreme Court precedent even if it is incorrect and harmful. See,

e.q., Fergen v. Sestero, 174 Wn. App. 393, 398, 288 P.3d 782, 785

(2013), aff'd, 182 Wn. 2d 794, 346 P.3d 708 (2015). Hence, the -
issue is raised here with the understanding that definitive relief may
only come at the next level.

To the extent this Court finds itself bound by D.E.F.’s bright-
line rule, appellant respectfully urges this Court accept the State’s
concession and send the case back to the trial court for a reference
hearing under RAP 9.11 so the trial court may determine (1)
whether the interpreter met statutory requirements for competency

and, if not, (2) whether Mokis was in fact prejudiced.



B. CONCLUSION

For reasons stated herein and in appellant’'s opening brief,
appellant requests the trial court ruling be reversed or, alternatively,

this Court order a reference hearing.
i S

DATED this X |~ day of June, 2017,
Respectfully submitted,

_NIELSEN BROMAN & KOCH, PLLC.

& *,
i

/ % Y
g rs
DANA M. NELSON, WSBA 28239
JENNIFER L. DOBSON, WSBA 30487
Office ID No. 91051

Attorneys for Appellant



NIELSEN, BROMAN & KOCH P.L.L.C.
June 21, 2017 - 3:11 PM

Transmittal Information

Filed with Court: Court of Appeals Division II
Appellate Court Case Number: 49927-4

Appellate Court Case Title: In re the Interest of: J.E.D.A., Jr.
Superior Court Case Number: 16-7-00640-1

The following documents have been uploaded:

* 6-499274 Briefs 20170621150851D2362046_1635.pdf
This File Contains:
Briefs - Appellants Reply
The Original File Name was RBOA 49927-4-11.pdf

A copy of the uploaded files will be sent to:

« dobsonlaw@comcast.net

kristing@atg.wa.gov
rsdporappeals@ATG.WA.GOV

Laura F Wolosek (Undisclosed Email Address)
Douglas C. Elcock (Undisclosed Email Address)

Comments:

copy sent to Helorina Mokis 3000 NE 109th Apt 106 Vancouver, WA 98682

Sender Name: John Sloane - Email: Sloanej@nwattorney.net
Filing on Behalf of: Dana M Nelson - Email: nelsond@nwattorney.net (Alternate Email: )

Address:

1908 E. Madison Street
Seattle, WA, 98122
Phone: (206) 623-2373

Note: The Filing Id is 20170621150851D2362046



	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7

